







Q ... _____ ., ____ & _.e ,1!--!-!-
~ .. pa-.:;ua.:; '-AVILI.- L u.a • u-f§•u.a• 
AT RICHMOND 
740514 
BOARD OF SUPERVISORS OF 
ALBEMARLE COUNTY 
v . 
SHELBY J. MARSE'A.LL 
FROM THE CIRCUIT COURT OF ALBEMARLE COUNTY 
APPENPIX 
I I 
submitted by; ! . · .. 
FRlEDERICK W-. PAYNE 
DEjPUTY COUNTY ATTORNEY 
416 PARK STREET 
CHARLOTTESVILLE, VIRGINIA 2•2901 I 
counsel for Appellant 
TABLE OF CONTENTS 
PAGE 
A. PLAINTIFF 1 S MOTION FOR DECLARATORY JUDGMENT 1 
B. DEFENDANT•S ANSWER TO MOTION FOR DECLARATORY 
JUDGMENT 3 
C. JUDGMENT ORDER OF THE CIRCUIT COURT OF 
ALBEMARLE COUNTY 4 
D. OPINION OF THE CIRCUIT COURT OF ALBEMARLE 
COUNTY 5 
E. NOTICE OF APPEAL AND ASSIGNMENT OF ERROR 17 




PLAINTIFF'S MOTION FOR DECLARATORY JUDGMENT 
(Allegations are as follows) 
1. That your Plaintiff is the duly elected Clerk 
of the Circuit Court of Albemarle County, Virginia, and 
that: in her capacity as clerk she employs deputy clerks 
as PfOVided for by §15.1-48 Code of Virginia (1950) ~ 
amended, hereinafter referred to as Code; 
2. That your Plaintiff asserts that the amount of 
the compensation of her deputy clerks and the manner in 
which it is paid is determined by the State Compensation 
Board as provided in §14.1-141 of the Code; 
3. That your Defendant erroneously has determined 
and is determining the amount of the compensation paid to 
the deputy clerks and the timing and manner in which it 
is paid; 
4. That your Plaintiff cannot provide her deputy 
clerks with the compensation as provided for in §14.1-141 
of the Code because of Defendant's action; 
5. That by reason of the foregoing an actual con-
troversy exists wherein there is an actual assertion of 
right and a denial of right; 
! 
WHEREFORE, your Plaintiff moves this Honorable Court 
to eqter a declaratory judgment declaring that: 
i 
I 
; (a) The State Compensation Board as provided in 
§14.~-141 of the Code controls the amount of the compensa-
! 





is paid; and, 




Any action of the Defendant contrary to that 
is invalid and void. 
Respectfully submitted, 
SHELBY J. MARSHALL 
Shelby J. Marshall 
-2-
APPENDIX B 
DEFEN~T 1 S ANSWER TO MOTION FOR DECLARATORY JUDGMENT 
1. Each and every material allegation contained 
in the plaintiff•s motion, not specifically admitted 
herein, is expressly denied. 
2. The conclusions of law stated by the plaintiff 
in numbered paragraphs 1, 2, 3, 4, and 5 of the plaintiff•s 
motipn are incorrect; under the County Executive form of 
government, the Board of Supervisors of Albemarle County 
is empowered and is solely responsible for establishing 
the amount and method of payment of the salaries of the 
Clerk and Deputy Clerks of the Circuit Court of Albemarle 
County. 
BOARD OF COUNTY SUPERVISORS 





OF THE CIRCUIT COURT OF ALBEMARLE COUNTY 
This matter came on this day to be heard upon the 
filing of Plaintiff's Motion for Declaratory Judgment, 
I 
I ' the Defendant's Answer to said Motion, upon the evidence 
pres~nted in open Court and was argued by counsel: and 
I It appearing to the Court from the evidence and 
relerant statutes, proper so to do, it is hereby ADJUDGED 
and DECREED that the state Compensation Board by virtue 
I 
of §14.1-141 Code of Virginia (1950) as amended determines 
I -- - -
the ~mount of compensation paid to the Deputy Clerks of 
the bircuit Court of Albemarle County, Virginia and the 
effeltive dates during which said compensation is due and 
I payable; and 
I It fUrther appearing that compensation was set by 
I 
I, 
the State Compensation Board for the calendar year 1973 
II • 
and ~o appeal therefrom hav1ng been taken pursuant to 
I 
statute, salaries for the Deputy Clerks shall be paid for 
the lalendar year 1973 as prescribed by the State 
Complnsation Board, and Judgment is hereby awarded against 
I 
the Defendant in favor of the several Deputy Clerks as to 
II 
any jeficiency in their respective salaries for the 
calendar year 1973. 
ENTER: DAVID F. BERRY 










OPINION OF THE CIRCUIT COURT OF ALBEl-1ARLE COUNTY 
April 16, 1974 
COURT convened at 9a30 A.M. 
COURTs How gentlemen, I have asked that counsel 
I 
case of Shelby J. Marshall, Clerk against the Boafd of 
Supervisors attend this proceeding this morning in order that 
7 we might dispose of the case on the question of the Clerk's 
8 compensation. I took this case under advisement in order that 











I believe this case was heard approximately 
a month ago on March 1st and it apparently involved no conflict 
I 
I 
in the evidence but rather an interpretation of the law, and 
I 
parti~ularly statutory interpretation. To that extent the court 
I . 
has analyzed certain pertinent Code sections which relate to the 
I 
office of the Clerk and to the operation of the county generally 
I 
or ofleounty Government generally and also certain cases which 
I 
bear on this question. In addition to those items there are 
lf.·•.i .· ··4·! 
1 
18 a number of legislative projects which have been undertaken relat~ng 
19 to County Government generally and then to the fee system as a 
20 method of compensation for County officers and that takes us 
21 through a long period of leqislative history. One of the principal 
22 studies which, if it's not the principal study, gave rise to the 
~ optional form of Government that the county of Albemarle operates 
24 under 
1
dates back to the Virginia Commission on county Government 
25 which ;1filed its report in 1931 and recommended to the General 
I 





1 Aseembly and to the Counties three alternate fo~a of Government, 
I 
I 
2 thoae:being the County Executive Porm, the County Manager Pozm 
2 
3 and the form than in existence, which wae the traditional for.m wLth, 
I 
























has c9naidered generally the matter of the fee system of 
I 
compensation through the Page Commission and the West Commission 
I 
wbicbl were involved witb tbat question. It appears that tbe 
principal objective was to gradually phase out the fee system 
I 
as a method of compensation for all conaltutional officers, 
which is the basis on which they were originally compensated, or 
most of them, including the Clerk and the Sheriff. Bow ;that 
I -
baa largely been accomplished by the establishment of what waa 
I 
originally known aa the State Pee :loard and is now the State 
I Compensation •oard and operates to set salaries for those officers 
I 
who were formerly under the fee system aa ~ method of campensa-
1 
tion.l And the County Executive Form of Govermnent incorporated 
I the same principal to the extent that one of the specific provislona 
I 
was that the method of compensation for the Clerk would be chang~d 
I - ·-
ana that the fee system as a method of compensation would be 
I 
aboliahed. In addition to the abolition of the fee system as 
I 
a method of compensation the County Executive Por.m of Government 
farthlr provided for the abolition of two conaitutional offices, 
that. lf the Commissioner of Revenue and the Treasurer. The thing 
I 
that has become apparent through. at least in this Court's 
study[ of the legislative history and statutes is that there 




.. , -- .. 
1 baa never been any intention on the part of the legislature. 
I 
2 and certainly no provision under the Constitution, which would 
3 act to abolish the office of the Clark. •ow the office of the 
4 Clerk has occupied a dual role apparently fram the very be-
l 
5 ginning of the institution of the County Government in t'is 
6 State. Historically, the County Clerk waa one of the Chief 
7 if not the chief administrative and constitutional officer in 
8 each County and acted as Clerk of what was then known as the 
9 County Court, which waa the Court of Record, and is now the Cir-








of the Clerk with regard to both County functions and the 
! 
functions of the Clerk ·of the Circuit Court, and in a large 
I 
meas,re the confusion which has resulted in the interpretation 
of t~aae statutes arises out of this dual function. It may wall 
I be that the inte~retation which has been placed upon the 
I . 
statute relating to County Clerks ia proper as far as the 
I 
I • poa:l.t1ion taken by the County of Albemarle. aut I find no basis 
I 
18 upon which that position could be taken with regard to the Clark 
19 of the Circuit Court. Many of the statutes which relate to 
20 this aalary schedule relate to the duties or the function• of th• 
County Clerk and they have been carried through the •tatutea in 
a separate category apparently. And the fact remains that the, 
~ office of Clerk is a constitutional office. It baa the peculiar 
21 
22 
M distinction of being the office with the longest ter.m a11d la 
25 exactly double the term of any other local offidal. In other 









word•. every other elected official ia elected for a four year 
I 
2 ter.m, and the office of Clerk occupies, or the Clerk, occupies 
3 a teEm of eight years. Row, that ought to tell us something 
4 as far aa the question that we are dealing with in this case. 
5 the office of Clerk subordinate to the office of same other Co y 
6 official or the ~ard of Supervisors, or is it, 1n fact, a ••-
7 parate and distinct constitutional office tn every sense of tbe 
8 word. Row if it ie, and if being elected fo~ eight years and 
9 means what it would seem to mean, then the Court would have to 
10 deter,mine that the office of Clerk ia not subordinate to that 















the rational basis upon which this case has to be decided. If, 
I 
I 
I in fact, the position of the County of Albemarle is upheld it 
I 
would mean that the office of the Clerk of the Circuit Court 
is subordinate to the ~ard of Supervisors and through them to 
I 
the ctunty Executive. It would certainly be strange to tbia 
Court ito reason that an eight year constitutional o·fficer would 
I • • 
I 
be subordinate to tha aoard of Supervisors who are elected for 
four years and each of those supervisors eleated from a separate 
district and not from the County at large. Row, that generally 
ia the baaia upon which the common sense reasoning in this case 
eeama to take us. Bow, the Supreme Court of Virginia baa com-
mented on this point, and that is that the Clerk holds office 
by virtue of the constitution and nothing else, and that has 
I 
not b~en changed. If in fact the Clerk ia the constitutional 
-~--------~~~~~--~~~----~------------------------------------~----




1 offic~r that the constitution says he or she la, then it meana 
I. 
2 that iit is not subordinate to any other office. And I want to 
3 refer
1 
specifically to a case ira which this question was present 
4 and this had to do, of course, with the role of the Clerk as 
5 County Clerk but it's the same office as the constitution says, 
6 and the statutes. The office of the County Clerk is also the 
7 office of the Clerk of the Circuit Court or the person holding 


















County of Culpeper, the Board of Supervisors v. ·Coons, 121, Va., 
783, The Court of Appeals had this to say, ~Sheriffs, Clerks 
of Courts, Treasurers, Commonwealth's Attorneys and Cammisaione 
of the Revenue do not hold their office by virtue of the General 
Assembly or by virtue of authority of a Municipality or county. 
The Sheriff and the other officers named hold their office by 
virtue of Section 110 of the Constitution which provides that 
all the officers named shall be elected by the qualified voters 
of the County and that their duties and compensation shall be 
prescribed by general law.• Row, this is certainly true today. 
This principal is announced in the caae of Bilton v. Amburgey 
198 Va. 727 and the quote that I just read ia taken from page 
729. In the Coons case the Court aaid on thia question, •a 
•oard;of Supervisors cannot place conditions upon the payment 
of the salary or compensation allowed by general law to an offic r 
I 
whosejoffice or position is not the creature of the Board of 
I Superyiaors." The court held in that case that the Board of 





1 Supervisors of CUlpeper County could not require the Clem to 
I 
2 perfor.m duties other than those by ~posed general law as a 
I 
3 condition precedent to the payment of part of his salary. And 
4 in that case the Court granted mandamus compelling the Board 
5 to pay the Clerk's salary without the condition attached. And 
6 the Court, in disposing of that case, had this to say ... Y law 
7 therefore, and not by the Board of Supervisors except aa they 
8 may a~t in accordance with the law, must the salary or the 
9 cOmpensation of such office or position be f1xed.a How, there 
















that decision was announced. For instance, two of the poaitiona 
that the Court was speaking about, have been abolished under th 
County Bxecutive For.m of Government, namely, the Commissioner of 
Reven~e and the Treasurer. And the office of the Clerk not 
having been abolished, it seems that all principles related to 
constitutional officers still remain in effect as far as it 
I 
I 
involves the Clerk. There is certainly soma confusion on this 
point'l and one of the witnttssea,, who had occupied the position ' 
I 
I 
of Clerk for many years and who had been sought and followed " 
! 
in his experience by the various committees of the General 
II 
I 
Assembly who dealt with Clerk's salaries, expressed htmself on 
this loint by saying that this is a •legislative thicket• that 
I 
I 
has to be construed. And I find that the more you read the 
I 
atatutea the more difficult it becomes to reconcile aome of the 
I 
a ar~nt inconaistencie 






1 aubs~antiate the position of the ~ard of Supervisors in this 
2 caae1 but taking the law generally and from the principles of 
I 
3 constitutional law, this Court can't escape the concl~aion that 
4 the 'oard of Supervisors cannot diminish the office of the Clerl~. 
s 'l'hey; cannot subordinate it to their own position.· And if the 
6 salary of the Clark is to be controlled other than by general 
I 
I 
1 law, !then it must he done through the State Compensation aoara 
8 or y~u would effectively aubordinate an office which is not 
9 intended to be subordinated. Now, lf the General Assembly 
! 
10 intends to do this then, of course, it ought to be more specific, 
11 at least in this Court's .judgment, with regard to the office of 
! 
12 the Clerk in a County where the county Executive Po~ of Govern-
13 ment ~prevails. Albemarle county occupies a rather distinct 
I 
7 
14 position in this regard. There aren't many counties in this st1te 
15 which have the County Executive Form of Government •. :aut I find 
16 nothing to indicate that because Albemarle County does have a 
17 County Executive Form of Government the duties of the Clerk are 
18 in any way changed. And the peculiar thing that should be 
19 noted in thia case is thatno other statute which prescribes 
20 the duties of a Clerk have been changed. Thera is no other 
21 method by which the Clerk can be removed except the method pre-
~ scribed for all Clerks. .They can be removed only by the Judge of tht 
~ Circuit Court, not by A Judge but by ~ Judge of the court in 
~ which they perfor.m their duties. It's a common sense principal ~f 
25 law that if you are a County employee, the County would have the 




































The Court cannot concede that the County •oard of Super-
viso~s can d~inish the position of the Clerk anymore than they 
can ~ire the Clerk. The Clerk is elected by the people Jf the 
County for eight years and can be removed only by the Judge of the 
I Circ~it Court. The duties of the Clerk .are separate and apart. 
i 
.Ther, are provisions in the law which allow the Clerk to go to 
I, 
Court to force the local Board to provide the facilities that 
I 
are necessary to operate the Clerk's Office, by mandamus. It WCI~ld 
I 
I 
be a ·latrange point indeed if an employee had the xight to sue 
! 
the ~loyer to require the employer to carry out the duties 
whic~ are prescribed by law. And· the fact is that the Clerk 
I 
I 
occuPries the unique function of serving both the County generally 
i 
and the Court. It may well be that this Court haa placed an 
I 
undue emphasis on the importance of the Clerk's Office, but if 
I, 
I 
that 1ia the case then it is rather strange that the Clerk still 
is elected for a ter.m of eight years. And it seems to me that 
I . . : 
we wo~ld stretch common sense completely out of proportion and 
aonstit.utional law to the point of ridiculousness if the court 
I 
held 'in this case that the County Board of Supervisors has the 
I 
right: to set the salary of the Clerk independantly·of any other 
agency such as the State Compensation Board, or general law. 
i 
I am ~ery frank to say that in my opinion the General Assembly, 
through an oversight or a failure to coordinate the various 

























statutes, failed to provide the setting of the salary of the 
I 
Clerk by the State Compensation Boaxd aa it did with every 
othe~ fee paid officer when the fee system of compensation waa 
I 
abolished. It's the only office in which that method was not 
applied, if that was intended. In other words as each conatitu-
tiona~l office was taken off the fee system of compensation, it 
! 
was placed under the State Compensation •oard or for.merly the 
I 
State: Fee •oard. And 'l'he State Pee Board and. then the Compenaa-
! 
tion Board became the substitute for the old system. And in 
! 
I 
this case if the Court held that the statute not having provided 
I 
I 
tor the Clerk's sala~ to be fixed by the State Compensation 
I 
loard\ left the Clerk's salary completely to the discretion of the 
I 
I 
•oardlof Supervisors would in effect be holding that the office 
I 
of Clerk is subordinate t.o that of the County Jaoard of Super-
visors, and the court cannot find any reason for such a finding. 
I 
Therefore the Court awards judgment to the Clerk to the extent, 
I 
aubje~t to the proper calculation of the amount, of the salary 
which': has been deficient L"1d which has been presented in the 
fo~ of exhibits from the State Compensation aoard o~ the forma 
filed~with the State Compensation Board and ia readily reduced 
I • 





tha effect of this ruling is to find aa a matter of future 
I 
reference, unless it's reversed, that the Clerk's salary is that 
whichlia prescribed for all clerks and construing the statute 
which,was one of the principal issues in this case. the Court 






1 hold. that the minimum salary to the Clerk ia the maximum 
I 
2 salary prescribed under the statute. That•a· the only way I can 
I 














being no means by which the salar.y can be adjudicated by.any 
independent agency, the court finds that the amount whicJ 
I 
the Clerk would ba entitled to under the general law ia the 
! 
same lin· Albemarle County as any other C~unty. And 'that being 
the caae, the amount is not something that can be set by the 
I 
I 




Row·gantlemen, I have undertaken to review rather 




of reading·on this subject and had intended to write a rather 
! 
I formal opinion as a result of it, but it's too long and too 
I 
complex and I leave it to you gentlemen to thrash it out in yoU% 
I 
10 











you same of the areas that the Court has read. Specifically, 
I 
aeve~al of these cases, the statutes generally and the legisla-
1:ive :history of the old West Fee Bill and the Page Commission, 
the Virginia commission on County Government I referred to, 
·, 
the latter of which really is the forerunner of the County 
Executive and other optional for.ms of Government from which 
I 
Albemarle County obtained its initial infor.mation, I'm sure. 
I 
This probably originated all of the activities in this field. 
This ~s Chapter 268 of the Acta of The General Assembly of 1930 




I which created the Commission and its report was filed in a 
2 bound volume on December 1, 1931, under the style Virginia 
3 Commi.aaion on County Government and, of oourae, has been brough1 ~ 
4 up to data by other studies and other legislative changes. Mr. 
5 aaina, if you will prepare an order then incorporating the 




















·sT. JOmta If Your Honor please 1 think this is an 
extremely well reasoned opinion and I would like to have your 
opinion typed and 1 would like to have the record typed whether 
it's appealed or not because this explanation should be presentEd 
to everybody concerned - w~her it•a appealed or not and also 
if 1~ is appealed under· the new rules, it saves both couneel 
I 
the trouble of tendering the record to eacb other and so forth 
II 
and getting a date to tender it to you. If you will order the 
I 
&epo~ter at this t~e to type the transcript and make it a part 
I 
of the record - I don•t have the rules with me but as I under-
I 
atand from memory, if·you do that, then counsel don't have to 
I 
I 
bother about any deadline in gettin9 this transcript. And l 
I 
request Your Honor, that you do that at this t~e. 
COURTa All right, air, and I know the record would 
not be ve~ long. The evidence introduced was ralativoly short. 
The Court will order that the transcript and the opinion of 
the court be typed aa part of the record in this case and made 
available to counsel. 
COURT ADJ•niNN .. :IJ 































STATE OF VIRGINIA A'l' LARGE a 
! 
I, Jean D. Easton, Notary Ptiblic in and for the 
State of Virginia at Large having been eo duly commissioned and 
I ~alified do certify that the foregoing hearing wa• dulr· taken 
by me at the time and place specified in the caption he eof, 
•aid witnesses having been firet duly sworn. 
I do further certify that said hearing was correctly 
.f:.;t :. ·.• ...... 
taka~ by me by mechanical methode and the same wae accurately 
written out in full and tranacribed into the English language 
and that said hearing is a true, accurate and correct record of 
the testimony by aaid witnesses. 
X further certify that I am neither attorney nor 
counsel for or related to or employed by any of the partie• to 
the action in whi~h this hearing wae.taken and further that I 
12. 
am not a relative or employee of any attorney or counsel employe~ 
by the parties hereto or financially interested in thia action. 
197~. 
~ commission expires 
Givan under m¥ hand and seal thia 24th day of May, 
Hotary Public 





NDriCE OF APPEAL AND ASSIGNMENT OF ERROR 
ASSIGNMENT OF ERROR 
1. It was error for the Court to rule that the 
amount of compensation paid to Deputy Clerks of the 
,I 
Circuit Court of Albemarle County, Virginia, and the 
! 
effective date during which said compensation is due and 
I 
payable is to be determined by the State Compensation 
I 
Board by virtue of Section 14.1-141 of the Code of 
! 
I 
Virginia (1950) as amended. The amounts and effective 
I 
date~ of such compensation are to be determined by the 
i 
Board of Supervisors of Albemarle eounty, Virginia, 
I 
pursuant to Section 15.1-616 of the Code of Virginia 
I (1950) as amended. 






The parties hereto hereby stipulate and agree that 
no material issue of fact is presented on this appeal and 
that no purpose would be served by the filing of a 
transcript of the testimony taken in this cause. 
I 
I 
EDWARD H. BAIN, JR. 
Edwatd H. Bain, Jr. 
Counsel for Shelby J. Marshall 
I 
i 
GEORGE R. ST. JOHN 
GEORGE R. ST. JOHN, 
SHELBY J. MARSHALL 
By Counsel 
BOARD OF SUPERVISORS OF 
ALBEMARLE COUNTY 
By Counsel 
Counsel for Board of Supervisors 
of Albemarle County 
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